I. APPLYING THE ORS DATA TO CROSS EXAMINE THE VOCATIONAL WITNESS

THERE ARE DIVERSE PATHS TO THE SUMMIT

BUT THEY SHOULD ALL LEAD TO PROVING THERE

ARE NO SUBSTANTIAL NUMBERS OF JOBS.

A. FIRST SAMPLE:  the numbers below include some OVERLAPPING but provide ammunition to fire off a good cross exam to the VE. In this example it was not necessary to examine each item listed in the hypothetical. Remember, in ORS there are numerous erosion factors, so it just depends on which path you select.
HYPO:  Lift 20/10, Stand/walk 6, Sit 2, no interaction with coworkers or the public; no exposure to moderate noise; no stooping; gross manipulation occasionally; no hearing over the telephone, occasional ramps, stairs, never ladders, scaffolds, never crawl, no moving mechanical machinery, no heights, basic people skills (engage in simple, brief work-related communication), simple, routine, repetitive, tasks, no complex instructions, simple decision making, occasional interaction with supervisors.

VE testifies: Claimant can work as Cleaner/Housekeeper DOT # 323.687-014: Cleaner, housekeeping:    Maids and Housekeeping Cleaners (hereinafter may be referred to as “Maids”) – ORS – 

STEP ONE:  Figure out how many total jobs exist in the Nation (not the region, not locally) – best to use several administratively noticed surveys (see 20 C.F.R. 404.1566(d))

OEWS-Occupational Employment Survey – 854,910

OOH – Occupational Outlook Handbook – 1,443,200

CPS (Current Population Survey – Census 799,000
O*NET Crosswalk – 1,356,800 (taken from BLS, OEWS)

(The average would be 1,111,227)

STEP TWO: Search for the DOT 323.687-014 for the Cleaner, Housekeeping (any industry) in your program such as Job Browser Pro  (JBP) or OCCU-COLLECT (OC) and find the strength which is light, and the SVP which is 2.  

STEP THREE:   You will find that in the SOC group it includes 9 unique matching titles, and only 3 completely match the L/2 Maids and Housekeeping Cleaners job DOT #323.687-014, in SOC group 37-2012.  That is approximately 1/3rd of the total number of jobs which erodes the jobs down to 370,409 titles.

STEP FOUR:  Find out how many hours are worked in one week:  the OCCU-COLLECT program reports 60% of the workers work less than 40 hours/week, or part-time.  Therefore, since SSA uses full time 40 hr. criteria, multiply 60% times 1,111,227 and the numbers are eroded 666,736 (1,111,227 – 666,736 = 444,491 ). 

However, it could also be 370,409 times 40% = 148,164.
STEP FIVE:  Go back to your hypothetical and try to match the ALJ’s requirements to the ORS and do the math for each item listed by the ALJ – best to search ORS for the highest percentage that applies to any individual item listed in the hypothetical.  For example, the ALJ’s hypothetical stated: “no interaction with co-workers or the public”.  The ORS reports interaction with general public is required 73.7% - therefore the erosion factor drops the figures down to 818,974. Subtract 818,974 from 1,111,227 and the total is eroded down to 292,253 numbers, and even more erosion if you use 148,164 – ( .737 * 148,164 ) = 38,968
STEP SIX: For the hypothetical requirement of lifting 20/10 lbs., the third wave  ORS data which is for 2025 shows only about 50% +/- of the jobs fit the light definition and the rest medium/heavy.  Note that ORS defines light as up to 25 lbs.  A VE should also be asked to explain how many jobs would not fit the hypothetical 10/20 lbs. because they are above 20   However, 50% brings the erosion factor down from 292,253 to 146,126, and if you use the 38,968 erosion from the end of Step 5, the remaining jobs can go down to 19,484.
STEP SEVEN:  In response to the hypothetical limitation no exposure to moderate noise, OCCU-COLLECT states that 80.5% of workers are exposed to moderate noise  - that would erode 117,631 numbers from 146,126, leaving 28,495 numbers. And, if you use the 38,968 starting number, your employment number would be: 7,598.
STEP EIGHT: In reply to the no stooping hypothetical, ORS In OCCU-COLLECT reports 23.4 % of  the time it is required. Therefore, 28,495 is eroded down by 6,667 leaving 21,828 numbers ( or only 5,820, if you are using the 7,598 figure).
STEP NINE: In response to hypothetical limitation of gross manipulation occasionally,  ORS requires it frequently 57% of the time, whereas occasionally on 0.8% (3rd wave) - therefore there could be a 57% erosion of the 21,828 leaving 12,442 numbers.

STEP TEN: In response to the hypothetical no hearing over telephone, is required 38-36% of the time it is required. 12,442 minus ( ~37% times 12,442 ) = 12,442 – 4,604 = 7,838  
This erodes the number down to 7,838, which is insignificant.
Not necessary to erode further.
Since insignificant numbers of jobs usually are found by courts to have a threshold of below 10,000, the hypothetical presented by this ALJ to the VE, after proper cross examination by counsel using ORS along with other administratively noticed reliable governmental job data publications, should result in a finding of disability.  (See Kevin Liebkemann, Job Incidence Numbers in Social Security Disability Claims: A Case Study and Analysis, Journal of the National Association of Administrative Law Judiciary, Volume 44, Issue 2, 5-15-2024.  This law review article collects cases that demonstrate the following:

                     Below 10, 000 jobs = insignificant numbers

                    10,000-25,000 = depends on the Circuit Court you are in.

                    25,000 and above = significant numbers.
B. SECOND SAMPLE: NOTE THAT NUMBERS INCLUDE SOME OVERLAPPING
HYPO: ALJ limits the claimant to :  Stand/walk 6 ; Sit 2; reaching overhead with both hands 20% of the time; occasional  climbing ramps or stairs;   seldom  low postures (less than 2%) ; gross manipulation occasionally;  unable to push or pull with feet ; 10% loss of hearing due to tinnitus,   no detailed or complex instructions; occasional interaction with supervisors; inability to work outdoors due to environmental limitations;  and verbal interaction occasionally.

VE testifies:  Claimant  can work as a  Cafeteria Attendant, DOT #311.677-010.  Note - SVP 2 is more than 4 hours up to and including one month of training.

STEP ONE:   Determine the total National Employment in the SOC group 35-9011 which contains 4 unique DOT occupations. Utilize surveys that the ALJ can take administrative notice of (see 20 CFR 404.1566(d)).

OEWS (Occupational Employment and Wage Survey) lists 522,010    

Census (Current Population Survey) lists 119,000.  

OOH (Occupational Outlook Handbook) lists 5,030,600 in the closest similar category for FOOD AND BEVERAGE SERVING 

O*NET CROSSWALK dining room and cafeteria attendants and bartender helpers lists  527,400 .

(Note SSA does not recognize O*NET’s physical exertion requirements claiming they are inconsistent with their regulations.  However, that does not mean the non-physical requirements such as cognitive factors or those job numbers in the O*NET’s crosswalk should not be recognized.  (See EM-21065 REV 2, Eff. 1/6/2025. And see Lawrence D. Rohlfing’s blog , January 20, 2025 at https://californiasocialsecurityattorney.blogspot.com/2025/01/the-onet-ssa-says-do-not-use-it-but-you.html.)

(In this case, it can be estimated that the total national employment in the SOC group is approximately 525,000 +/- since there are two estimates with similar numbers (OEWS and O*NET).

Also note that 73% are part time – however ORS reports FT/PT definitions are up to the establishments to decide rendering it difficult to determine where any possible erosion factor begins and ends. 
STEP TWO:

Using ORS data 66.5% of Dining Room Cafeteria Attendant jobs are light -  (2025 3rd wave data, which is more refined than the 2nd wave, although it is not complete but rather ongoing) - therefore this could erode the numbers down to 349,125.
STEP THREE:

Using ORS data, it reports that reaching overhead with both hands is required  34.3% - therefore this may erode the numbers down to 119,749. However, if the claimant can meet the 20% of the time reaching requirement as stated in the hypothetical then the numbers would change to 34.3% minus 20% = 14%,  that would erode the numbers down to only 300,248.
STEP FOUR:

Using ORS data requires low postures occasionally in 56% of workers  - inability to meet this requirement erodes the numbers down to 59,875 (or to an estimated 150,000 if claimant could meet the 20% reaching requirement described above).
STEP FIVE: 

Using ORS data, it requires more than occasional supervisor interactions – 39.8% (or about 40%) of the jobs state that supervisors review work once an hour – inability to tolerate supervision at that level could erode the numbers down to 23,950 (or to approximately 90,000 if claimant perform the reaching set forth in the hypothetical).
STEP SIX: 

Using ORS, gross manipulation is required frequently 60.5%, so the claimant’s hypothetical inability to manipulate above occasionally presents another erosion down to 14,489 (if claimant can meet the occasion gross manipulation requirement which is required 23.%, then 60%-23% = 37% and the erosion would be approximately 33,300.
STEP SEVEN:
Using ORS data as applied to the hypothetical limitation to no outdoor work, ORS  requires exposure to outdoor work 33.7% (3rd wave)  - this erodes the number down to approximately 11,100.
STEP EIGHT: 

Using ORS, hearing over the telephone is required 17.8%, given the hypothetical 10% hearing loss due to tinnitus, 10% loss at a minimum may erode the numbers to approximately 10,000
STEP NINE:  

Using ORS, in reply to the hypothetical inability to push or pull with feet,  that is required 10.2% of the time, which erodes the numbers down to below l0,000, at 9,000.
STEP TEN :   Argue the collection of case law finding that less than 10,000 is generally considered not a substantial number of jobs and the claimant should be considered disabled. (See K. Liebkemann, Job Incidence Numbers in Social Security Disability Claims: A Case Study and Analysis, Journal of the National Association of Administrative Law Judiciary, Volume 44, Issue 2, 5-15-2024, collecting cases in the various circuits finding that numbers under 10,000 are usually found insignificant. Numbers between 10,000 and 25,0000 the outcome may depend on the circuit you are in, and above 25,000 most courts tend to find a significant number of jobs.)

C. THIRD SAMPLE –  While the two prior samples are challenging, this one is not.  It shows how only  one ORS requirement in the survey virtually eliminates 99% of the employment.
HYPO: ALJ limits the claimant to:  Stand/walk 2, sit 6, lifting negligible less than 2%, gross manipulation required,  fine manipulation required, self-paced, general public interaction, apply common sense understanding, carry out simple instructions, deal with problems within standardized situations.

VE:  testifies:  claimant can work as an Information Clerk, DOT 237-367.046, SOC 43,4171. Sedentary, Unskilled SVP 2.

STEP ONE: Determine total National Employment in SOC group 43-4171 which contains 14 matching titles.  Only one is Sedentary, unskilled (or 10%)

OEWS (Occupational Employment and Wage Survey lists 964,530

CENSUS (Current Population Survey (CPS) lists 821,000

OOH (Occupational Outlook Handbook) lists 1,007,200

O*NET Crosswalk lists 1,007,200

(Because two surveys agree that national employment figure is 1,007,200, the evaluation will use that figure).
STEP TWO: only 10% of the total employment is Sedentary, SVP 2 – that erodes the job numbers down to 100,720.
STEP THREE:  using ORS, the hypothetical limits the claimant to work that is “self-paced”, however ORS data states that 99% of the employment workload is controlled by people, leaving only 1% of the available numbers. 

Therefore, this erodes the job numbers down to 1,007 which is not a substantial number of jobs.
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