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Many Courts hold that representatives who fail to object to the qualifications and testimony of vocational experts at the time of the hearing forfeit the opportunity to raise those objections in court. See Nacif v. Bisignano, 2026 U.S. Dist. LEXIS 33127, 2026 LX 98973, 2026 WL 456755 (M.D. Fla. Feb. 18, 2026); Donahue v. Barnhart, 279 F.3d 441, 2002 U.S.App.LEXIS 978 (7th Cir. 2002);[footnoteRef:1]   Johnson v. Colvin, 2013 U.S. Dist. LEXIS 119376 (W.D. Ark. Aug. 22, 2013), Carroll v. Colvin, 2013 U.S. Dist. LEXIS 68462 (C.D. Cal. 5/8/13), Harvey v. Astrue, 5:05-CV-1094, 2008 U.S. Dist. LEXIS 75406, 2008 WL 4517809, at *15 (N.D. N.Y. Sept. 29, 1008), Haskins v. Comm'r of 55, 5:05-CV-292,2008 U.S. Dist. LEXIS 95904 (N.D. N.Y. 11/25/008), Ellis v. Colvin, 2014 U.S. Dist. LEXIS 66516 (W.D. Va. May 15, 2014), Brault v. SSA, 2011 U.S. Dist. LEXIS 30990 (D. Vt. Mar. 24, 2011). [1:  The Nacifcase is in the materials.] 

Related to this subject is the issue of how to submit post hearing rebuttal evidence.  By checking off the objections that apply to a particular case (in the VE Objections Checklist), and submitting the checklist as a Memorandum, either prehearing, during hearing, or post hearing, waiver may be avoided.
Be familiar with the law concerning submission of post-hearing rebuttal evidence.
20 C.F.R. §404.935(b), §416.1435(b) addresses waivers and submission of new evidence when the circumstances are beyond your control, i.e., unanticipated VE testimony in response to hypotheticals.  It is advisable to specifically request additional time to submit post hearing evidence. 
https://secure.ssa.gov/apps10/poms.nsf/lnx/2501270020.    Applicable case law  includes:  See Nacif v. Bisignano, 2026 U.S. Dist. LEXIS 33127, 2026 LX 98973, 2026 WL 456755 (M.D.Fla, Feb. 18, 2026); Roth v. Comm'r of Soc. Sec., No. 6:20-cv-550-MRM, 2021 U.S. Dist. LEXIS 184125 (M.D. Fla. Sep. 27, 2021)  both cases hold among other things that:   After the hearing, a claimant may object to testimony given at the hearing and submit rebuttal evidence if either the claimant's limitations or "unusual, unexpected, or unavoidable" circumstances prevented the claimant from submitting the evidence before the hearing. 20 C.F.R. §§ 404.935(b), 416.1435(b). If the claimant properly submits post-hearing evidence and the evidence is relevant to his limitations, the ALJ must consider it. See 20 C.F.R. §§ 404.1545(a)(1), 416.945(a)(1).  These cases are buttressed by the  Social Security Ruling 96-9p.
SSR 96-9p, 1996 SSR LEXIS 6 provides, inter alia, "[w]henever a VE [*21]  is used, the [claimant] has the right to review and respond to the VE evidence prior to the issuance of a decision. The VE's opinion is not binding on an [ALJ], but must be weighed along with all other evidence.".
Nacif’s Post-Hearing Memorandum challenged the VE testimony about the numbers of jobs available. It was submitted prior to the decision. The ALJ exhibited the Memo but never considered the statistics in the memo. The court held SSR 96-9p permits submission of rebuttal evidence since the claimant has no clue what the VE will testify to until the end of the hearing, and therefore the ALJ had to consider the evidence.  Roth’s Post-Hearing Memorandum seeks to undermine the VE's testimony regarding job numbers by presenting evidence and data from the ORS showing that Plaintiff cannot perform a majority of the short order cook jobs that ALJ found Plaintiff could perform. (See Tr. at 75, 103-06, 426-28). Upon review of the record, the Court notes that the ALJ failed to include this memorandum as an exhibit in the record, let alone discuss or analyze it. While the ALJ is permitted to rely on the DOT and VE testimony to support her decision, she is also required to, at minimum, consider post-hearing evidence properly submitted by the plaintiff. See 20 C.F.R. §§ 404.1545(a)(1), 416.945(a)(1); see also SSR 96-9p, 1996 SSR LEXIS 6, *27, 1996 WL 374185, at *9 n.8; HALLEX I-2-6-74, Testimony of a Vocational Expert, Social Security Administration, https://www.ssa.gov/OP_Home/hallex/I-02/I-2-6-74.html (last updated June 6, 2016).The Court finds [*22]  that Plaintiff's Post-Hearing Memorandum was timely submitted and the ALJ, therefore, was required to consider its evidence. While a claimant is generally required to submit evidence at least 5 days before the hearing, 20 C.F.R. §§ 404.935(b)(3), 416.1435(b)(3) provide an exception to this 5-Day Rule. See 20 C.F.R. §§ 404.935(b)(3), 416.1435(b)(3) ("If you have evidence . . . but you have missed the deadline [to submit it] . . . the [ALJ] will accept [it] if . . . she has not yet issued a decision and you did not . . . submit the evidence before the deadline because . . . [some] unusual, unexpected, or unavoidable circumstance beyond your control prevented you from . . . submitting the evidence earlier."). Moreover, this Court has previously found that evidence rebutting the VE's testimony, like the evidence here, satisfies § 416.1435(b)(3) because a claimant cannot reasonably predict the VE's testimony. McDaniel v. Saul, No. 3:19-cv-1230-JRK, 2021 U.S. Dist. LEXIS 57998, 2021 WL 1153198, at *4 (M.D. Fla. Mar. 26, 2021) (collecting cases). Thus, because Plaintiff's Post-Hearing Memorandum was properly submitted to the ALJ, the ALJ was required to consider its evidence. See 20 C.F.R. §§ 404.1545(a)(1), 416.945(a)(1).
During the Hearing, Plaintiff's counsel requested two weeks to submit a post-hearing brief on the VE's testimony, and the ALJ responded, "if you submit a post-hearing brief by the time [*23]  I issue a decision, I will take it into account." (Tr. at 113-14). Despite the ALJ's assertion, there is no evidence in the record that the ALJ considered Plaintiff's properly submitted Post-Hearing Memorandum. The ALJ did not refer to the brief in her decision and it was not included in the record. In fact, Plaintiff's Post-Hearing Memorandum only appears in the record because it was attached as an exhibit to Plaintiff's appeal to the Appeals Council. (See Tr. at 418-28). Because the Post-Hearing Memorandum was entirely absent from the record before the ALJ, despite being properly submitted, the Court cannot find that the ALJ considered it. See Simmons v. Comm'r of Soc. Sec., No. 5:16-cv-20-Oc-PRL, 2017 U.S. Dist. LEXIS 6723, 2017 WL 192369, at *2 (M.D. Fla. Jan. 18, 2017) (finding that the ALJ erred when he failed to consider or discuss post-hearing evidence that was received six days before the ALJ issued his decision).
Moreover, the Court finds that the ALJ's failure to consider Plaintiff's Post-Hearing Memorandum resulted in clear prejudice to Plaintiff. The evidence contained within Plaintiff's Post-Hearing Brief calls the VE's testimony into question, and while the ALJ was not required to afford Plaintiff's evidence substantial weight, she was required to [*24]  consider it. Kelley v. Heckler, 761 F.2d 1538, 1540 (11th Cir. 1985) (holding that prejudice is shown when "the ALJ did not consider all of the evidence in the record in reaching [her] decision."). Where, as here, the record is devoid of any indication that the ALJ considered Plaintiff's properly submitted evidence, thus resulting in an evidentiary gap in the record, prejudice has been shown. See id.
Accordingly, the Court finds that the ALJ committed a reversible error when she failed to consider and discuss the rebuttal evidence presented by Plaintiff's Post-Hearing Memorandum. See Simmons, 2017 U.S. Dist. LEXIS 6723, 2017 WL 192369, at *2 (finding remand necessary where the ALJ failed to discuss post-hearing evidence and declining to improperly re-weigh the evidence by assessing the persuasiveness of the plaintiff's post-hearing evidence); McDaniel v. Saul, 2021 U.S. Dist. LEXIS 57998, 2021 WL 1153198, at *4 ("The ALJ's failure to consider the [post-hearing evidence] is not harmless error because [the evidence] directly conflict[s] with the VE's testimony."); Sams v. Berryhill, No. 1:17-cv-15-CAS, 2017 U.S. Dist. LEXIS 145424, 2017 WL 3974239, at *8 (N.D. Fla. Sept. 8, 2017) ("[W]here the reliability of the testimony concerning the DOT job descriptions . . . and the reliability of evidence that these jobs exist in significant numbers in the current national economy, has been shown to be questionable, the ALJ should have ruled in the decision [*25]  in narrative fashion on the [post-hearing] objections filed by Plaintiff."); Prince v. Berryhill, No. 17-61255-CIV, 2018 U.S. Dist. LEXIS 104912, 2018 WL 11346752, at *4 (S.D. Fla. June 21, 2018) (concluding that remand is required where the ALJ's discussion of post-hearing evidence rebutting the VE's findings "was limited to procedural discussions [and] there was no substantive discussion"). In sum, the Court finds that the ALJ's failure to specifically address the rebuttal evidence within Plaintiff's Post-Hearing Memorandum constitutes reversible error.
See also Hamilton v. Berryhill, 2018 U.S.Dist.LEXIS 83722 (W.D. Ky. May 17, 2018) acknowledging that research would be needed to respond to VE job identification at the time of the  hearing, and without  post hearing evidence it would place an unreasonable burden on Plaintiff’s counsel as it is unrealistic to expect counsel to conduct research during the hearing in order to refine VE testimony through cross-exam. See Westmoreland v. Berryhill, No. 3:17-cv-00096, 2018 U.S. Dist. LEXIS 52032, 2018 WL 1522118, at *3 (S.D. Ohio Mar. 28, 2018) (the plaintiff did not waive vocational argument raised in a post-hearing brief submitted before the ALJ issued her decision); Burton v. Berryhill, No. 3:18-cv-56, 2019 U.S. Dist. LEXIS 63075, 2019 WL 1585116, at *6-7 (W.D. Ky. April 12, 2019) (discussing seven cases in the Western District of Kentucky holding that vocational objections were not waived, though not addressed at the administrative hearing, because it would be impractical and unreasonable to require such objections) ("[D]ue to the thousands of vocational descriptions in the DOT and the lack of prior notice regarding which three would be identified during the hearing—the plaintiffs in [*23]  these seven cases would not have been familiar enough with the information to effectively cross-examine the vocational expert about obsolescence of the DOT descriptions 'on the fly.'").
Representatives should consider obtaining a VE opinion on claimant’s post-hearing evidence.  This is important in those jurisdictions where they   consider evidence submitted by Attorneys or Reps as “LAY OPINION EVIDENCE” which when compared to Vocational Expert evidence, is trumped by the VE opinion.  A claimant’s VE should be asked if he or she concur with any objections made by counsel as well as post-hearing briefs.  Claimant’s VE CV should be attached.   If interrogatories are used by the ALJ, consider objecting to written interrogatories if the opinions are not provided under oath, or significantly delay the disposition of a case.  Finally, Attorneys or Reps should request a supplemental hearing to cross-examine, in person, the expert on the answers to interrogatories. (See HALLEX HA 01250.057), or hold a supplemental hearing (HALLEX HA 01250.056).
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